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: : Policy #268
- Communicable Diseases and ALDS

(a) Government actions designed to control communicable
diseases raigse serious c¢ivil liberties concerns. There is a
tension between public health requirements and civil liberties
standards. Protection of public health starts with a focus on
the welfare of the community and requires minimal justification
for actions which infringe individual rights. Civil liberties
norms start with opposition to state actions which infringe
individual rights and require compelling justification for any
“infringement.

The ACLU believes that there may be instances in which the
~danger to the public from a communicable disease is so grave that
. a compelling interest which justifies state action is shown.

. Each communicable disease is unique in terms of its causes,
. transmissability, effects and treatment and must be considered
individually.

" The outbreak of a communicable disease may cause great

" public fear and concern. It is especially important at such

times that a public health policy which is rational, effective
and has the minimal intrusion possible om civil liberties be
implemented. '
A1l state action shall be based on the most recent and most

" comprehensive medical and scientific information available. ALl
actions_shall be reviewed periodically in light of new
“information.

Fach communicable disease shall be examined in terms of the
‘following factors and civil liberties concerns:

: 1) The gravity of the harm.

The justification for coercive state actiom is less when the
. gravity of the harm is low.
: 2) The means of transmission, the sfficiency of
"transmigsion, and the likelihood of the behavior which enhances

" gransmission.

There is more justification for state action when a disease
is transmitted by casual contact, when fewer contacts are
required for transmission, and when behavior which transmits the
disease is likely to occur in public.

: 3) The degree of intrusion and duration of the proposed
public health measure. ‘
' The.?ange of public health measures used in the past
cincludes: :
e a) suggesting veluntary measures, including education of the
- public on how to aveid or deal with the healcth danger;
o b) compulsory reporting of the names of individuals with the
“disease, carriers of the disease, and those exposed to the
--diseasge;

' This listing is not a formal legal test for determining the
constitutionality of any particular government measure, nor does
it imply a priority ranking of actions.



¢) tracing of those exposed to the disease, and those
suspected of carrying the disease; : G

d) compulsory testing, medical examination, and medical
treatment; : C ' C

e) compulsory admission to a hospital;

f) compulsory isolation and quarantine: and

g) criminal sanctions

When the action is more intrusive, the duration of
infringement longer, the public health Justification must be
greater,

4) The effectiveness of the proposed public health measure.

The justification for compulsory public health measures
decreases as those measures are less likely to effectively
control the risk of transmission of a communicable disease to the
public,

The ACLU opposes any compulsory public health measures
undertaken merely to stem public fear of a disease,

5) The availability of less restrictive alternatives.

The public health measure must be demonstrated to be the
least restrictive alternative which is equally effective and
feasible; the individual has the right to propose and elect any
effective alternative. .

6) ACLU favors strict confidentiality protections of all
sengitive personal information held by public health '
departments. States should adopt specific statutory protections
of the confidentiality of public health information which should
include an immunity from disclosure by subpoena or Judicially
required testimony by public health officials.

The following ACLU policies should be vigorously applied in
the context of the above standards:

1) Medical Records Policy supports an individual's right to .
have access to his or her own medical records. The policy
strictly limits access to persons other than the patient,

2) Intrusive Medical Questions on Job Applications Policy
protects the confidentiality of medical examinations required by
an employer. The medical information gathered is confidential
and the use is for physician's certification of an applicant's
ability or inmability to properly perform the job.

3) Data Collection Storage and Dissemination Policy is a
general policy concerning privacy and personal information. It
opposes computerization of govermment and commercial records,
storage of personal information files and supports an
individual's rights to know the contents of any such files which
are compiled.

* % %

(b) The emergence of Acquired Immune Deficiency Syndrome
(AIDS) as.a major threat to public health has serious
implications for civil liberties such as control over one's body,
freedom of association and the right of privacy of one's medical
records. According to the informed consensus of medical and
public health experts, AIDS is an infectious disease which is
caused by a virus commonly called HTLV-I1I, or AIDS related



lVirus. The spread of the virus has occurred only through the

" “exchange of certain body fluids such as blood, blocd products, or

semen between individuals or from mother to fetus. No evidence
" has been found to indicate that the virus can be spread by casual
contact.
S AIDS engenders great fear: It appears to be almost
invariably fatal; as of the present time there is no effective
treatment for those already afflicted; there may be modes of
transmission that have not yet been identified; moreover,
. judgments about AIDS often become entangled with perceived issues
of personal morality, particularly regarding sexual conduct and
the intravenous uge of illicit drugs, as the wvirus linked to AIDS
- .seems to be transmitted predominantly, though not exclusively,
" through those two means. 7
' Fear surrounding AIDS does not justify reflexive
discrimination against those with AIDS, or against those
_perceived as connected to the infirmity. 1In particular, the AIDS
erisis can not continue to be exploited as an excuse for denying

~eivil rights to homosexual men, who have so. far been the

“principal victims of the disease, or to members of other groups

:._disproportionately affected by it.

. -7 Medical knowledge about AIDS is still aceumulating, and is
therefore incomplete and subject to shifts and revisions. Civil
libertieés policy with regard to AIDS must take into account new

i”_developments in that knowledge. Government has an affirmative

obligation to make available to all groups complete and accurate
information regarding the means by which AIDS is spread and how

. transmission may be prevented. Basis constitutional guvarantees

' require the application of the following priniciples to those

' ‘areas where the incursions on liberty are most flagrant --
‘employment, housing, education, insurance, publicly offered goods
and -services and the military. This list is only illustrative.

S The following policies are based upon the general principles
related to communicable diseases:

1. Discriminmation The principles which govern non-discriminatory

. treatment of disabled persons apply to persons with or assumed or
. perceived to have, AIDS, AIDS-Related Complex (ARC), those who

“test positive for HTLV-III, or belo?ging to a group perceived to
be at high risk of developing AIDS.

2. Least Restiictive Measures. Public health authorities must
employ the least restrictive measures that are effective and
feasible in dealing with communicable diseases. Applied to AIDS,

" only voluntary measures that are effective and feasible are

justified. This includes public education regarding the

! Thus, a functional test should apply: no person should be
discriminated against except when he or she is unable to fulfill
the obligations required, after reasonable attempts to accomodate
his or her special needs. (See also policies on Rights of
“ Certain Categories of the Physically Disabled, Sex
Discrimination, and Homosexuality).



transmission of AIDS to enable individuals to modify their
behaviour voluntarily to prevent infection.

3. Access to Voluntary Testing. ACLU supports the availability
of voTuntary HILV-III antibody testing for individuals who wish
to know If, at a particular time, they have been exposed to the
virus. The availability of such testing enhances an individual's
right to privacy and to control over his or her own body.

4. Medical Records. The confidentiality of medical records
inciuding the fact that a person chose or declined to be tested,
and the result, should be maintained. Disclosure of test results
viclates the privacy rights of individuals and may expose them to
discerimination, The ACLY opposes any requirement that sero-
positive HTLV-IIl antibody tests be reported because of the
absence of any compelling health purpose. (Compare policy on
Medical Records, section 3. See also policy on Privacy of
Personally Identifiable Records.)

5. Compulsory Sexual Contact Tracing. Compulsory sexual contact
tracing with respect to AIDS raises grave civil liberties
concerns because the major identifiable groups that are most at
risk are deeply discriminated against. 1n this context, the
possibility that the government may acquire the authority to
collect the names of people in such groups 1s ominous.

Because of such civil liberties concerns we believe the
government is obligated to effect its public health
responsibilities in the least intrusive way that is effective.

There is no evidence that compulsory sexual contact tracing
is the most effective way to advance public health concerns, and
there is a good deal of evidence to suggest that it is counter-
productive, Public education and counselling schemes under which
an infected person would be urged voluntarily to inform his/her
sexual partners are the preferred means, both from the point of
view of public health concerns and civil liberties.

6. Mandatory Testing. ACLU opposes mandatory testing of
individuals for ATLV-III antibody status. Mandatory testing of
individyals is an infringement of individual liberty and violates
the right to privacy. It is not justified since mandatory
antibedy testing is not the least restrictive, effective and
feasible measure available and does not further public health
goals of preventing transmission of ALDS. Furthermore, mandatory
testing can be used as a pretext for discrimination.

7. Quarantine. Quarantine, which constitutes a severe
deprivation of liberty, is never an appropriate public health
measure to deal with AIDS in light of the modes of transmission
of the disease, WNeither AIDS victims nor people exposed to the
AIDS virus pose a risk of imminent danger to others in routine
daily contact. {Board Minutes, April 12-13, 1986.] o
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